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CERTIFICATE OF ELECTRONIC FILING AND 
STANDBY AUTHORIZATION TO CHARGE DEPOSIT ACCOUNT

I hereby certify that this correspondence is being filed electronically via ESTTA on the date set forth below.

Date: January 17, 2014 /Angelique M. Riordan/
 Angelique M. Riordan

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

___________________________________________

) Opposition No.:  91-210,282
RED BULL GMBH, )

) Appln. No.: 85/680,816
Opposer )

v. ) Trademark:
) 

STOCKMARKET BURGER, INC., )  
)

Applicant. )
____________________________________)
 

OPPOSER'S MOTION FOR LEAVE TO FILE ITS
FIRST AMENDED NOTICE OF OPPOSITION

Pursuant to Rule 15(a)(2) of the Federal Rules of Civil Procedure, TBMP Section 507, 

and 37 CFR Section 2.107, RED BULL GMBH (“Red Bull” or “Opposer”) hereby respectfully 

moves the Trademark Trial and Appeal Board ( the “Board”) to grant leave to file a First 

Amended Notice of Opposition (“Motion to Amend”), a copy of which is attached hereto.  

Fed. R. Civ. P. 15(a)(2) provides for leave to amend pleadings with the court's leave, and 

provides that “the court should freely give leave when justice so requires”.1  “The Board liberally

grants leave to amend pleadings at any stage of the proceeding when justice so requires, unless 

entry of the proposed amendment would violate settled law or be prejudicial to the rights of the 

adverse party.”2  “This is even so when a plaintiff seeks to amend its complaint to plead a claim 

other than those stated in the original complaint.”3  In determining whether leave to amend 

should be granted under Fed. R. Civ. P. 15(a), the Board considers whether there is bad faith or 

1 See Fed. R. Civ. P. 15(a)(2), TBMP Section 507, 37 CRF 2.107.
2 See TBMP Section 507.02; ChaCha Search, Inc. v. Grape Technology Group, Inc., 105 USPQ2d 1298, 1300 

(TTAB 2012).
3 See TBMP Section 507.02; Hurley International, LLC v. Volta, 82 USPQ2d 1339, 1341 (TTAB 2007) (Leave 

given to amend to add fraud claim).
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dilatory motive behind the motion, whether the motion was filed with undue delay, whether 

granting the motion would be unduly prejudicial to the opposing parties, and whether the 

amendment would be futile.4  

Opposer's First Motion to Amend should be granted, in the interest of justice, as 

discovery has just opened, with four months remaining in the discovery period, and granting the 

motion will not prejudice Applicant Stockmarket Burger, Inc. (“Applicant”).  Opposer's Motion 

to Amend is being filed shortly after the Board supervised discovery conference, at which time 

Opposer was advised that, while not mandatory, pleading specific registrations would help 

clarify Opposer's Notice of Opposition for Applicant.  In the interest of justice, where timely 

filed and with no prejudice to Applicant, Opposer's motion to add one additional claim and plead

specific registrations should be granted.  As Opposer's Motion to Amend is being filed so early 

in the above-captioned proceeding, where the discovery period has recently opened and neither 

party has served discovery, Applicant will not be unduly prejudiced by the Board's granting 

Opposer's Motion to Amend.  

As there is no undue delay, bad faith or dilatory motive, and the Board's granting 

Opposer's Motion to Amend will not prejudice Applicant, Opposer's attached Motion to Amend 

should be granted.  

Respectfully submitted,

RED BULL GMBH
By /Martin R Greenstein/
Martin R. Greenstein
Angelique M. Riordan
Leah Z. Halpert
TechMark a Law Corporation
4820 Harwood Road, 2nd Floor
San Jose, CA  95124-5273
Tel: 408- 266-4700   Fax: 408-850-1955
E-Mail: MRG@TechMark.com

Dated: January 17, 2014 Attorneys for Opposer Red Bull GmbH

4 Enterprise Rent-A-Car Company v. U-Haul Intern., Inc., 327 F. Supp.2d 1032, 1047(E.D. Mo. 2004).
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CERTIFICATE OF ELECTRONIC FILING AND 
STANDBY AUTHORIZATION TO CHARGE DEPOSIT ACCOUNT

I hereby certify that this Amended Notice of Opposition is being filed with the TTAB via ESTTA on the date set
forth below.

Date: January 17, 2014 /Angelique M. Riordan/
 Angelique M. Riordan

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

IN THE MATTER OF Appln. No. 85/680,816 for Bull Logo (Classes 11, 25, 30, 32, 33, 43), 
filed July 18, 2012, and published in the Official Gazette on January 1, 2013.

___________________________________________

) Opposition No.:  91-210,282
RED BULL GMBH, )

) Appln. No.: 85/680,816
Opposer )

v. ) Trademark:
) 

STOCKMARKET BURGER, INC., )  
)

Applicant. )
____________________________________)
 

AMENDED NOTICE OF OPPOSITION

RED BULL GMBH, a limited liability company organized and existing under the laws of

Austria, with its principal place of business at Am Brunnen 1, 5330 Fuschl am See, AUSTRIA,

(hereafter “Red Bull” or “Opposer”) believes it is or will be damaged by the registration on the

Principal  Register  of  the  mark  Bull  Logo,  shown  in  Appln.  No.  85/680,816  (hereinafter

“Applicant’s Bull Logo Mark”) and hereby opposes the same.

As grounds of opposition it is alleged that:

1. Opposer  Red  Bull  is  now  and  has  for  many  years  been  engaged  in  the

development,  marketing,  advertising,  distribution  and  sale  of  various  products  and  services

including, among others, beverages, energy drinks, sports drinks, soft drinks, various items of

clothing, including but not limited to shirts, pants, jackets, hats and other clothing items, as well
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as restaurant and café services, and various other products and services related or complementary

thereto.

2. Opposer Red Bull is the owner of the corporate name, trade name and trademark

RED BULL, having used said name, mark and logo continuously in interstate commerce on and

in  connection  with  its  beverages,  energy  drinks,  sports  drinks,  soft  drinks,  various  items of

clothing, including but not limited to shirts, pants, jackets, hats and other clothing items, as well

as restaurant and café services, and various other products and services related or complementary

thereto  since  long  prior  to  the  July  18,  2012  filing  date  of  Applicant’s  Bull  Logo  Mark,

opposed herein.

3. Opposer Red Bull is the owner of the valid and subsisting U.S. Trademark Reg.

No. 2,946,045 for the Bull Logo Mark, which was registered on the principal register on May 3,

2005, and currently covers, in relevant part, “non-alcoholic beverages, namely energy drinks and

hypertonic drinks,” in Int'l Class 32.  A combined Declaration of Use and Incontestability under

Sec 8 & 15 of the Trademark Act was acknowledged and accepted in relation to, inter alia, the

relevant goods above on January 13, 2011.  A copy of the TSDR record for this registration

showing the current status and title is attached hereto in Exhibit 1.

4. Opposer Red Bull is the owner of the valid and subsisting U.S. Trademark Reg.

No. 3,051,994 for the Bull Logo Mark, which was registered on the principal register on January

31,  2006,  and  currently  covers,  in  relevant  part,  “apparatus  for  refrigerating,  namely,

refrigerators, refrigerated drink cabinets,” in Int'l Class 11,  “clothing, namely, shirts, t-shirts,

sweat shirts, blouses, hats, caps; activewear, namely, shirts, hats, caps and visors; bandannas,

neckerchiefs,  sweaters;  resort  wear,  namely,  t-shirts,”  in  Int'l  Class  25,  and  “non-alcoholic

beverages, namely, soft drinks; sports drinks; energy drinks,” in Int'l Class 32.  A Declaration of

Use under Sec 8 of the Trademark Act was accepted in relation to, inter alia, the relevant goods

above on March 23, 2012.  A Declaration of Incontestability under Sec 15 of the Trademark Act
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was accepted in relation to, inter alia, the relevant goods above on December 2, 2012.  A copy of

the TSDR record for this registration showing the current status and title is attached hereto in

Exhibit 2.

5. Opposer Red Bull is the owner of the valid and subsisting U.S. Trademark Reg.

No. 3,561,283 for the RED BULL & Bull Logo Mark, which was registered on the principal

register on January 13, 2009, and currently covers, in relevant part, “apparatus for refrigerating,

namely,  refrigerating  display  cabinets,  refrigerating  or  freezing  showcases;  refrigerators,

refrigerated  drinks  cabinets,”  in  Int'l  Class  11,  “clothing  and  headgear,  namely,  T-shirts,

blouses,  sweaters,  tops,  jackets,  vests,  anoraks,  wind-resistant  jackets,  aprons,  caps,  hats,

headbands, braces, belts, money-belts, sun visors; sportswear, namely, shirts, pants, polo shirts,

sweat shirts and sweat pants, hooded shirts and sweat shirts,  shorts blouses, skirts, jumpers,

jackets  and coats;  footwear  for  sport,”  in  Int'l  Class  25,  “non-alcoholic  beverages,  namely,

sports drinks, energy drinks, and soft drinks,” in Int'l Class 32, “Alcoholic beverages, namely,

vodka,” in Int'l  Class 33, and “Services for providing food and drinks, namely,  bar services,

cafes, cafeterias, snack bars, restaurants, self-service restaurants, food and drink catering,” in

Int'l Class 43. A copy of the TSDR record for this registration showing the current status and title

is attached hereto in Exhibit 3.

6. Opposer Red Bull is the owner of the valid and subsisting U.S. Trademark Reg.

No.  4,031,959  for  the  RED BULL  ARENA  & Device  Mark,  which  was  registered  on  the

principal register on September 27, 2011, and currently covers, in relevant part, “Providing food,

beverage  and  souvenir  stands  and  concessions  stands  featuring  food,  beverages,  clothing,

sporting equipment and souvenirs in connection with, at the location of and during the sports

competitions, concerts and other events at a sports and entertainment events stadium,” in Int'l

Class 35, and  “Arena services, namely, providing stadium facilities for sports events, cultural
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exhibitions  and  musical  concerts,”  in  Int'l  Class  43.   A  copy of  the  TSDR record  for  this

registration showing the current status and title is attached hereto in Exhibit 4.

7. Opposer  Red  Bull  is  also  the  owner  of  various  common  law  rights  for  the

trademarks RED BULL, RED BULL & Two Bulls Logo, Two Bulls Logo and (Single) Bull

Logo,  and other marks incorporating the word BULL,  and/or the design of a bull or bovine

animal for various goods and services, all of which are collectively referred to herein as Red

Bull’s “Red Bull and Bull Logo Marks”.

8. Red Bull’s  various  Red Bull and Bull  Logo Marks,  all  of which include the

word BULL and/or the design of a bull, are and have become valuable assets of Opposer Red

Bull,  identifying  its  beverages,  energy  drinks,  sports  drinks,  soft  drinks,  various  items  of

clothing, including but not limited to shirts, pants, jackets, hats and other clothing items, as well

as  restaurant  and  café  services,  and  various  other  products  and  services  of  Red  Bull,  and

distinguishing Red Bull's products and services from the products and services of others.

9. Opposer  Red Bull’s  Red Bull  and Bull  Logo Marks  as described herein  are

extensively advertised in the United States and throughout the world, and have appeared on or in

relation to products, product packaging, point-of-sale displays and other promotional materials

for products sold,  offered and advertised,  and/or  have been used in connection with various

services, sporting events, contests, exhibitions and cultural events advertised, offered, conducted

and/or promoted in the United States and throughout the world.

10. In  2012  alone,  sales  of  RED  BULL  beverages  exceeded  5.2  billion  units

worldwide, with over 1.9 billion units sold in the United States. As a result of the enormous

success and sales of Red Bull’s beverages and of the extensive advertising and promotion of the

Red Bull and Bull Logo Marks on products such as beverages, energy drinks, sports drinks,

soft drinks, various items of clothing, including but not limited to shirts, pants, jackets, hats and

other clothing items, and services such as restaurant and café services, and various other products

- 6 -



and services related or complementary thereto in the United States and throughout the world, the

Red Bull and Bull Logo Marks have become and are famous marks, and are recognized in the

United States and elsewhere as such.

11. The depictions of a bull, as used and registered by Opposer typically show a bull

in a charging, angry, aggressive, fighting, and/or “mad” pose, posture, and expression.

12. Opposer Red Bull’s well-known energy drink and beverage  products are often

purchased  and served at  bars,  clubs,  cafes,  restaurants  and at  similar  on-premise eating  and

drinking establishments.

13. Opposer Red Bull’s well-known energy drink and beverage  products are often

referred to as “the Bull” or “a Bull”, with consumers asking for “a Bull”.

14. Applicant, Stockmarket Burger, Inc. (“Applicant”), whose address is listed in the

USPTO records as 13603 Marina Pointe Drive, C520, Marina Del Rey, CA 90292, filed Appln.

No. 85/680,816 on July 18, 2012, for the trademark Bull Device based on an intent to use the

mark on or in connection with the Int’l. Class 11, 25, 30, 32, 33, and 43 goods and services set

forth in the application.  Appln. No. 85/680,816 does not claim color as a feature of the mark.

15. Applicant has used  Applicant’s Bull Logo Mark in the color red, the primary

color used by Opposer (and the image equivalent of Opposer’s corporate name and house mark)

on or in connection with the well-known and famous  Red Bull and Bull Logo Marks. This

highlights Applicant’s direct reference to Opposer and Opposer’s well-known and famous Red

Bull and Bull Logo Marks.

Claim 1: Priority and Likelihood of Confusion Under § 2(d) of the Trademark Act

16. Opposer repeats and realleges each and every allegation contained in paragraphs

1-15, inclusive, as if fully recited in this paragraph.

17. Applicant’s Bull Logo Mark so resembles Opposer Red Bull’s RED BULL and

Bull  Logo  Marks as  to  be  likely,  when  applied  to  the  goods  and  services  of  Appln.  No.
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85/680,816, to cause confusion, mistake or deception among purchasers, users, and the public,

thereby damaging Red Bull.

18. The  goods  and  services  on  which  Applicant  asserts  a  bona fide  intent-to-use

Applicant’s Bull Logo Mark  include and are, in part,  very similar to, used for the same or

similar purposes, and/or are or will be advertised and promoted to and directed at the same trade

channels, the same purchasers, and are or will be used in the same environment as Opposer Red

Bull’s products and related goods and services. 

19. Simultaneous use of Applicant’s Bull Logo Mark on the goods and services set

forth in Appln. No. 85/680,816 and Opposer Red Bull’s RED BULL and Bull Logo Marks on

its goods and related services as set forth above is likely to cause confusion, mistake or deception

among purchasers, users, and the public, thereby damaging Red Bull.

20. Use by Applicant of Applicant’s Bull Logo Mark on the goods and services set

forth in Appln. No. 85/680,816 is likely to lead to the mistaken belief that Applicant’s products

are sponsored by, affiliated with, approved by or otherwise emanate from Opposer Red Bull,

thereby damaging Red Bull.

21. Upon information and belief, Applicant knew or should have known of Red Bull's

prior adoption and use of its RED BULL and Bull Logo Marks, and therefore could not have

formed the requisite good faith belief that Applicant is the owner of the mark, and that no other

person,  firm,  corporation  or  association  has  the  right  to  use  said  mark  in  commerce,  and

consequently knew that such use is and would be in derogation and violation of Red Bull's rights.

22. As laid out in Paragraphs 16-21 above, Applicant’s Bull Logo Mark is likely to

cause confusion with Red Bull’s prior RED BULL and Bull Logo Marks, in violation of § 2(d)

of the Trademark Act.

Claim 2:  Lack of Bona Fide Intent to Use under Trademark Act § 1(b)

- 8 -



23. Opposer repeats and realleges each and every allegation contained in Paragraphs

1-22 inclusively, as if fully recited in this paragraph.

24. On information and belief, Applicant did not make any actual commercial or bona

fide trademark use of Applicant's Bull Logo Mark in commerce or otherwise prior to the July

18, 2012 filing date of US Appln. No. 85/680,816, on the goods and services set forth therein, or

on or in connection with closely related goods or services.

25. On information and belief, Applicant did not, at the time of filing or at any time

thereafter, have a bona fide intent to use  Applicant's Bull Logo Mark in commerce on or in

connection with some or all of the goods and services as set forth in US Appln. No. 85/680,816.

26. Based on the above, Applicant, at the time of filing or at any time thereafter, did

not have a bona fide intent to use  Applicant's Bull Logo Mark in connection with the goods

and services recited in Appln. No. 85/680,816 and should be refused.

Wherefore, Red Bull requests that registration of the mark sought to be registered herein,

Bull Device of Appln. No. 85/680,816, be denied and that this opposition be sustained.

Please recognize Martin R. Greenstein, Neil D. Greenstein, Leah Z. Halpert, Angelique
M. Riordan and Lee D. Green, members in good standing of the Bar of the State of California,
c/o TechMark, 4820 Harwood Road, 2nd Floor, San Jose, California 95124-5273, Tel: 408-266-
4700,  as  Opposer  Red Bull's  attorneys  in  connection  with  this  opposition  proceeding.   All
correspondence should be directed to Martin R. Greenstein.

RED BULL GMBH
By /Martin R Greenstein/
Martin R. Greenstein
Angelique M. Riordan
Leah Z. Halpert
TechMark a Law Corporation
4820 Harwood Road, 2nd Floor
San Jose, CA  95124-5273
Tel: 408- 266-4700   Fax: 408-850-1955
E-Mail: MRG@TechMark.com

Dated: January 17, 2014 Attorneys for Opposer Red Bull GmbH

CERTIFICATE OF SERVICE
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I hereby certify that a true and correct  copy of the foregoing  OPPOSER'S MOTION FOR
LEAVE TO FILE ITS FIRST AMENDED NOTICE OF OPPOSITION and OPPOSER'S
AMENDED NOTICE OF OPPOSITION is being served on January 17, 2014, by deposit of
same  in  the  United  States  Mail,  first  class  postage  prepaid,  in  an  envelope  addressed  to
Applicant’s Attorney at his address given on the TARR website, with courtesy copy being served
via email to Paulo@PatelAlmeida.com: 

PAULO A. DE ALMEIDA
PATEL & ALMEIDA
16830 VENTURA BLVD., SUITE 360
ENCINO, CA 91436
UNITED STATES

/Angelique M. Riordan/
 Angelique M. Riordan
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